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Seattle, Washington

Before: HAWKINS, McKEOWN, and BERZON, Circuit Judges.

David E. Nelson appeals the summary judgment dismissal of his § 1983
claims against various officials of the Montana Department of Corrections for
incarcerating him beyond his lawful discharge date. Because we find that
Nelson’s right to release was not “clearly established” until the Montana Supreme
Court granted his habeas petition on September 7, 2000, qualified immunity
precludes relief for incarceration prior to that date. See Saucier v. Katz, 533 U.S.
194, 201 (2001).

After obtaining habeas relief, Nelson remained in prison for 54 days. While
that figure is certainly disturbing, the record does not demonstrate that any of the
named defendants are at fault. If anyone at the Department is to blame, it is the
responsible Department attorney, a non-party, who may have delayed Nelson’s
release by 36 days. As Nelson conceded at oral argument, the remaining 18 days
of incarceration do not give rise to § 1983 liability.

Thus, summary judgment was proper as to the entire period for which
Nelson seeks relief.

AFFIRMED.
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